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ALRAC After Dinner Address
Port Vila, Vanuatu 

11 September 2008

Professor David Weisbrot

Tenkyu tru Brian, tenkyu olgeta wantoks na poroman bilong me

Mi hamamas tru long tokim long olgeta wantok istap long law reform commissions na long gavmen opis

Brian indicated that there were a few people here who didn’t speak Tok Pisin or Bislama, so I will reluctantly switch over to English now (or at least to my Amero-Canadian Pacific accented Australian)

I’m asked to do a great deal of After Dinner speaking – and I have to be honest and say that I am always very wary about saying yes—and for 3 very good reasons:

1.   People are pretty tired after a long day of conferencing
2.   Alcohol is being served

3.   Knives are readily accessible

However, Brian has offered me the necessary assurances of safety and security, and topped up my life insurance – so here goes:
Actually first, can I ask you all please to turn off mobile phones

(or if you don’t have one, please refrain from making loud beeping noises)

  *  *  *  

Ladies and gentlemen, ‘Law Reform is not rocket science’ – it’s much, much harder than that.

Rocket science is easy – especially if you don’t need the rocket to come back.   
You just assemble as many explosives as you can find, stick them under something, light the fuse, and then see what happens ...  

Which, come to think of it … is almost exactly the same as LR!

Ladies and gentlemen – law reform IS rocket science.

  *  *  *  

There is a saying in Zen Buddhism that: 

the gap between accepting things as they are, and wishing them to be otherwise, is the tenth of an inch between heaven and hell

Law Reformers ( perpetually inhabit that hellish ‘tenth of an inch’
[Zen Judaism ( ‘you expect to achieve perfection with posture like that? And on an empty stomach? Eat something already!] 

[Aka The journey of a thousand miles begins with a single sigh]

If the problems LRAs are asked to solve were easy, they’d be handled through the routine processes of the Parliament and the public service.

Although not necessarily quickly.


The aging process would slow down a great deal if it had to work its way through parliament 

No, by definition, we law reformers get the really tough stuff.

And as Albert Einstein once said that: ‘We can’t solve problems by using the same kind of thinking we used when creating them’
In other words, we have to craft LR solutions that are creative
Well, not only creative – creative AND effective

(For example, a creative mechanic might say:  well, I can’t fix your brakes, but I could make your horn louder … )
So, we slave away on the most complex socio-legal problems of the day, being creative – and effective …

And yet, sadly, tragically, sadly and tragically   …   our work is not always as widely known or appreciated as we’d hope
Eg 1

I like to think we have a high public profile, although at our last office Xmas party at a leading hotel, they had marked our tables as belonging to the  … ‘Australian Chloroform Commission’

Eg2
Last March, Justice Brian Sully of the NSW Supreme Court retired after 18 years on the Bench … with these words:

“Proposals for law reform these days normally start from people who are single issue obsessives or people who have an unwholesome ambition for personal power and aggrandisement or people who, to speak frankly, are occasionally, not to say floridly, unstable.” 

Like that’s a problem or something?
Ladies and gentlemen, law reform is a contact sport

Now, Justice Sully was never a member of any law reform commission (thank goodness – I mean, imagine if he actually knew what went on!)

No, I believe, as my grandfather always used to say:

Before you criticise people, you should walk a mile in their shoes.  
(That way, when criticise them, you’re a mile away.  And you have their shoes.)

But if Law Reformers don’t do this work, who will? 

Perhaps the people who brought us this provision in the English Tenancy Act 1960:

When a weekend, which previously did not occur, now falls in the middle of the week, it shall be deemed to occur on any two days either preceding or following the days on which it previously occurred provided they are not the same days on which it previously did not occur”

As Lord Diplock later observed:  “It would be a poor compliment to the draftsman of this section … if the court were to be unanimous about its meaning”.

Or perhaps, we should follow the modern trends, get all Gen Y, and pursue Law Reform through social networking websites:

Last September, the New Zealand police launched a ‘wiki’, so that members of the public can now contribute to the drafting of the new policing act, to replace the Police Act 1958 (NZ)

NZ Police Superintendent Hamish McCardle, the officer in charge of developing the new act, said the initiative had already been described as a “new frontier of democracy.  People are calling it ‘extreme democracy’ and perhaps it is”, he said.

In true Law Reform style, Supt McCardle noted that 
“drafting new legislation shouldn’t just be the sole reserve of politicians, so the wiki was created to invite input from members of the public”.

And also in True Law Reform style, he noted that input into the NZ Police Act wiki was not being limited to New Zealand voters:
“The wonderful thing about a wiki is we can open it up to people all around the world – other academics and constitutional commentators interested in legislation – and make the talent pool much wider”

Personally, I think this is a brilliant idea – with a caveat.

As one reporter wondered, why wouldn’t criminals and organised crime also get onto the internet and seek to rewrite the law in a way that benefits their particular interests?  
So – a very interesting new tool, and one well worth exploring – but it still requires some sensible heads at the other end 

And I still think the modern, reasonably-well-resourced LRC, is the best vehicle for taking on the particularly challenging areas ‑ especially at the intersection of law and cutting edge science, and in areas where social attitudes and practices are in flux. 
Allow me to make just a few observations about this: …

1.  First, politicians are now required to aspire to the state of ‘Teflon-ness’: all slick surfaces, to which nothing can stick, especially criticism

I don’t think politicians are primarily to blame for that.  Sadly, we have an immature culture – cultivated, sustained and aggravated by the media – in which it is considered WRONG for a politician:

· to develop and float original ideas, which might get shot down;

· to admit the ‘other side’ might occasionally be right about something; or 

· to change their minds about an issue, having been offered persuasive evidence: the dreaded ‘backflip’!

· in any other person, that would be considered a sign of maturity, reflection, balance, intelligence.  Indeed, our whole judicial system is predicated upon this sort of considered behaviour.  

But if politicians are cornered into being Teflon men and women …

… LRCs, on the other hand, should aspire to ‘Velcro-ness’ 

[my spellchecker constantly wants to change VLRC into VELCRO]
· we must operate fully in the public domain

· we must work in stages, floating ideas and solutions which we hope will gain acceptance (and praise), but which we acknowledge may be shot down — indeed, we solicit public submissions aimed at showing us where we are going wrong, at changing our minds

· so we must be flexible and adaptive, and prepared to accept advice from others

2.  Second, to a great extent, law reformers have to be outsiders – or at least to think like outsiders
I’ve noticed that at the ALRC ( more than is said to be found in the general population:

· Lefties

· Women

· Gay

· Born overseas

Outsiders more likely to:

· have some distance from, and be ready to question, the conventional wisdom

· Never start a sentence with ‘Surely …’ 

· acknowledge the historically contingent nature of our laws and legal institutions; and 
· understand that not every problem is a Legal Problem and not every change is a change for the better!)

3.  Third – in keeping with the theme of this ALRAC meeting – we must always look for opportunities to cooperate, support each other, and share skills and knowledge. 

I am personally aware of the powerful benefits of good mentoring – because I was the recipient 

(a) the wonderful Bernard Narokobi in PNG ( Law Reform must enunciate and reflect the core values of the society

(b) at UNSW, Prof Julius Stone ( read my manuscripts, make suggestions – the equivalent of being coached by Pele or Don Bradman

(c) Justice Bob Hope at NSWLRC – in reply to “Surely there is only answer to that” ( “That may well be, but we’re at the start of this inquiry, so we can’t know yet what that answer is” 


Law reformer should never start a sentence with the word ‘Surely’!
(d) Justice Michael Kirby at the ALRC, who said – and this is still part of the ALRC’s DNA: ‘law reform is much too important to be left to the experts’
Before I conclude, I would like my warmest thanks and congratulations to Brian Opeskin and his team at USP – not least his wonderfully talented students – for organising a fascinating and worthwhile conference.  Since the last coup in Fiji, USP has been doing it tough – making the effort we have all witnessed all the more remarkable.  
Finally, I’d like to leave you with this quote from the 19th century Dutch-American social reformer Jacob Riis, who said:
“When nothing seems to help, I go look at a stonecutter hammering away at his rock perhaps a hundred times without as much as a crack showing in it. Yet at the 101st blow it will split in two—and I know it was not that blow that did it, but all that had gone before.”
Keep chipping away, brothers and sisters.

Thank you very much for your attention.
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